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I. City of Portland Housing Safety Office Annual Registration Fee

Effective June 25, 2015 the Portland City Council approved the creation of the Housing Safety Office to
administer a rental housing registration and inspection program for rental housing properties in the City of
Portland. The creation of this Housing Safety Office was a recommendation of the Fire/Code Inspections Task
Force.

Chapter 6, Article VI of the City of Portland Code of Ordinances requires owners and managers to register
rental units with the City's Housing Safety Office.

Registration fee is due annually by January 1 of each year beginning January 1, 2016 at the rate of $35 per
unit, less any fee discounts.

MaineHousing approves this annual registration fee as a project expense and it may be so designated in the
annual property budget.

II. HUD Passbook Savings Rate

HUD Housing Notice 2016-01 Passbook Savings Rate Effective February 1, 2016 has been posted to
HUDCLIPS. This notice advises a rate of 0.06% which is unchanged from the rate used last year. The
passbook savings rate is based on the national average provided by the Federal Deposit Insurance Corporation.

III. HUD Grant Opportunity — Resident Service Coordinator — HUD Assisted Elderly
Multifamily Properties

On January 20, 2016 HUD published a Grant Funding Opportunity FR-5900-N-22 for Supportive Services
Demonstration for Elderly Households in HUD-Assisted Multifamily Housing Department of Housing and
Urban Development. HUD has made available an estimated $15,000,000 in funding. Application deadline is
April 18, 2016. For more information visit the HUD website http://www.grants.gov/search-
grants.html?agencies%3DHUD%7CDepartment%200f%20Housing%20and%20Urban%20Development

IV.  HUD Notice - Assessment of Fair Housing

On December 31, 2015, a HUD Notice announcing the availability of the Assessment of Fair Housing (AFH)
which was published in the Federal Register. A New Assessment Tool was also released. These may be
accessed at https://www.hudexchange.info/resource/4865/assessment-of-fair-housing-tool/

This Affirmatively Furthering Fair Housing (AFH) Assessment Tool is for use by local governments that
receive Community Development Block Grant (CDBG), Home Investment Partnerships (HOME), Emergency
Shelter Grants (ESG), or Housing Opportunities for Persons with AIDS (HOPWA) formula funding from
HUD.

This tool is also used for joint and regional collaborations between: (1) local governments and (2) one or more
local governments with one or more public housing agencies. HUD has also provided guidance in the form of
the Affirmatively Furthering Fair Housing Rule Guidebook. This Guidebook seeks to help program
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http://www.portlandmaine.gov/DocumentCenter/Home/View/1070
http://portal.hud.gov/hudportal/documents/huddoc?id=16-01hsgn.pdf
http://r20.rs6.net/tn.jsp?f=001h0YChOE15NWd9Q3rtYB7EEJom2d9XFN_NrCJcljDBW66T4f0ZHIkGVLc-_znUktcY2_nJTCg3J_NEQoGwhro99YlFNHWRs_ggPG3pqArkMCIm4umWxV7fXvubJtq29BCCjsQLcdjZ_TR0vC7XGg830zKFiUObGovtOyf-e60yzj0AVOsk8MZpSfvqjZi1Cm-qkX5faJt6j1uyKNUyjyi0qYbbayxKOrpWxTzI_Vwmvj9FV7C9Z4kKw==&c=XVKMOkSRAq4KFfMMxafWVLRfgMD4y6Qxl0HHPTnpFJ8VveAc0U7q8A==&ch=z904HtDnOK0bSkLUO7Jj-RDeX-La4Xo7WgZlFkGWUw3O5G69Df8TQw==
http://r20.rs6.net/tn.jsp?f=001h0YChOE15NWd9Q3rtYB7EEJom2d9XFN_NrCJcljDBW66T4f0ZHIkGVLc-_znUktcm3YfZte3Wxwhvlge3-0TZmorlHh6sLX9YgLVlL1h0DgQ0Uu4vrQz9dFN9Pa8vCPMLa15bwE8OETclXADAXXn56gwkzLJ-xS5_PwsfO44BKtlMuJtYKRKcmSZjQ8R_cLXQmsmb3rPgEiqVvITU-rNJWyhctr5bJtwJBNj-e1Sias=&c=XVKMOkSRAq4KFfMMxafWVLRfgMD4y6Qxl0HHPTnpFJ8VveAc0U7q8A==&ch=z904HtDnOK0bSkLUO7Jj-RDeX-La4Xo7WgZlFkGWUw3O5G69Df8TQw==

participants and members of the public understand the AFFH rule, the obligation to complete an AFH, and the
linkage between an AFH and other required planning processes. This may be downloaded at
https://www.hudexchange.info/resource/4866/affh-rule-guidebook/

HUD has also updated the AFFH Data and Mapping Tool which may be accessed at the same site. This is an
excellent tool to assist with development of Affirmative Fair Housing Marketing Plans. For those of you who
may be updating your Limited English Proficiency (LEP) policies, you may want to check out the Mapping
Tool to assist you in assessing your need to provide policies to ensure meaningful access to people who may
have difficulty speaking or understanding English.

V.  HUD Notice H 2015-10 Guidance on Excluding the Use of Arrest Records in
Housing Decisions

On November 2, 2015 HUD published Notice H 2015-10 with Guidance for PHAs and Owners of Federally-
Assisted Housing on Excluding the Use of Arrest Records in Housing Decisions. According to this notice,
the purpose of this publication is to inform PHAs and owners of other federally-assisted housing that arrest
records may not be the basis for denying admission, terminating assistance or evicting tenants, to remind PHAS
and owners that HUD does not require their adoption of “One Strike” policies, and to remind them of their
obligation to safeguard the due process rights of applicants and tenants. A copy of this Notice is attached.

VII: Occupancy Protections for HUD-Assisted Household in LIHTC Properties

Attached is a copy of the HUD Memorandum which provides guidance on tenancy protections for households
when owners participate in both a HUD-assisted program (e.g., Project-Based Section 8, Section 236, Section
202) and Low-Income Housing Tax Credits (LIHTCs). This communication expands upon guidance currently
published in both the HUD Handbook 4350.3, REV-1, Occupancy Requirements of Subsidized Multifamily
Housing Programs, and the lease agreement signed by the owner and tenant.

Attachments:

e HUD Notice H 2015-10 Guidance for Excluding the Use of Arrest Records in
Housing Decisions

e HUD Memorandum — Occupancy Protections for HUD-Assisted Households in
Properties with LIHTC

Please note that MaineHousing provides notices as a service to our partners. Notices are not intended to replace ongoing training and do not
encompass all compliance and regulatory changes that may occur on the wide arrange of housing programs in which we work. MaineHousing
recommends partners establish an ongoing training program for their staff.
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http://r20.rs6.net/tn.jsp?f=001h0YChOE15NWd9Q3rtYB7EEJom2d9XFN_NrCJcljDBW66T4f0ZHIkGVLc-_znUktcc-p4ZLIZOPx1hDwnuKceTdHYeIq5exbuWcIVsfPGEqbMDp5HuDioTAoskSHmj9lNZE9kjub-NlOP-0ZlfRlKBGZrBJ7786aPvI74zimx_e704Z4ew19nyzaqA2obzYWlajUigy7cGCK8dnYxkRsbeq7uJgQsJ8bNqEl4qKp3772BeX6PtDpbbA==&c=XVKMOkSRAq4KFfMMxafWVLRfgMD4y6Qxl0HHPTnpFJ8VveAc0U7q8A==&ch=z904HtDnOK0bSkLUO7Jj-RDeX-La4Xo7WgZlFkGWUw3O5G69Df8TQw==

Maine State Housing Authority (“MaineHousing”) does not discriminate on the basis of race, color, religion, sex, sexual orientation, national
origin, ancestry, physical or mental disability, age, familial status or receipt of public assistance in the admission or access to or freatment in its
programs and activities. In employment, MaineHousing does not discriminate on the basis of race, color, religion, sex, sexual orientation, national
origin, ancestry, age, physical or mental disability or genetic information. MaineHousing will provide appropriate communication auxiliary aids and
services upon sufficient notice. MaineHousing will also provide this document in alternative formats upon sufficient notice. MaineHousing has
designated the following person responsible for coordinating compliance with applicable federal and state nondiscrimination requirements and
addressing grievances: Louise Patenande, Maine State Housing Anthority, 353 Water Street, Augusta, Maine 043304633, Telephone Number
1-800-452-4668 (voice in state only), (207) 626-4600 (voice) or Maine Relay 711.

Maine State Housing Authority | 353 Water Street Augusta, Maine 04330 | (207) 626-4600 | (800) 452-4668 | TTY (800) 452-4603 | www.mainehousing.org




“_?-"”EMDR

U.S. DEPARTMENT OF BOUSING AND URBAN DEVELOPMENT

* WASHINGTON, DC 20410-8000

i
.

o
Fagy paver”

ASSISTANT SECRETARY FOR HOUSING-
FEDERAL BOUSING COMMISSIONER

U g

7
“aer g™

&

Special Attention of: Notice H 2015-10

Public Housing Agency Directors

Public Housing Hub Offices Directors Issued: November 2, 2015

Public Housing Field Office Directors

Resident Management Corporations Expires: This notice remains in effect until
All Multifamily Hub Directors amended, superseded, or rescinded.

All Muttifamily Program Center Directors

Reference: PIH 2015-19

Subject: Guidance for Public Housing Agencies (PHAs) and Owners of Federally-Assisted
Housing on Excluding the Use of Arrest Records in Housing Decisions

i, Backeround

For the past five years HUD has been an active member of the Federal Interagency Reentry
Council. This Council, made up of more than 23 Federal Agencies, meets on a regular basis to
act on issues that affect the lives of those released from incarceration. An important aspect of the
Reentry Council’s work has been to have each Federal Agency identify and address “collateral
consequences” that individuals and their families may face because they or a family member has
been incarcerated or has had any involvement with the criminal justice system.’

In 2011, former HUD Secretary Shaun Donovan issued a letter to public housing authorities
(PHAs) across the country emphasizing the importance of providing “second chances” for
formerly incarcerated individuals.” Secretary Donovan urged PHAs to adopt admission policies
that achieve a sensible and effective balance between allowing individuals with a criminal record
to access HUD-subsidized housing and ensuring the safety of all residents of such housing. A
year later, Secretary Donovan encouraged owners of HUD-assisted multifamily properties
(“owners™) to do the same and reiterated HUD’s goal of “helping ex-offenders gain access to one
of the most fundamental building blocks of a stable life — a place to live.” HUD has also
previously stressed the troubling relationship between housing barriers for individuals with
criminal records and homelessness, stating that “the difficulties in reintegrating into the
community increase the risk of homelessness for released prisoners, and homelessness in turn
increases the risk of subsequent re-incarceration.””

For more mformation on the initiatives of the Council members, see hitpsi/esgiusticecenter.org/nire/projects/fire/snapshots/,

2 ) . . . .
Letter from Shaun Donovan, Secretary, United States Department of Housing and Urban Development, to Public Housing Authority

Executive Directors (June 17, 2011), available at

hitn:/usich.goviresources/uploadsissel Hbrary/Renty letter from Donovan to PHAs 6-17-1Lpdf,

~ Guidance on Housing Individuals and Families Experiencing Homelessness Though the Public Housing and Housing Choice

www.had.gov espanoLhud.gov



At a time when an estimated 100 million (or nearly one in three) Americans have some type of
criminal record,” HUD remains committed to the goal of providing second chances to formerly
incarcerated individuals where appropriate and to ensuring that individuals are not denied access
to HUD-subsidized housing on the basis of inaccurate, incomplete, or otherwise unreliable
evidence of past criminal conduct. With those aims, and in response to requests from housing
providers and prospective tenants for guidance from HUD regarding the proper use of criminal
records in housing decisiens, HUD is issuing this notice.

2. Purpose

The purpose of this Notice is to inform PHAs and owners of other federally-assisted housing that
arrest records may not be the basis for denying admission, terminating assistance or evicting
tenants, to remind PHAs and owners that HUD does not require their adoption of “One Strike”
policies, and to remind them of their obligation to safeguard the due process rights of applicants
and tenants.

The Notice also reminds PHAs and owners of their obligation to ensure that any admissions and
occupancy requirements they impose comply with applicable civil rights requirements contained
in the Fair Housing Act, Title VI of the Civil Rights Act of 1964, Section 504 of the
Rehabilitation Act, and Titles 1T and III of the Americans with Disabilities Act of 1990, and the
other equal opportunity provisions listed in 24 CFR 5.105.

Finally, the Notice provides best practices and peer examples for PHAs and owners to review.

3. HUD Does Not Reguire PHAs and Ownaers to Adopt “One Strike” Policies

HUD does not require that PHAs and owners adopt or enforce so-called “one-strike™ rules that
deny admission to anyone with a criminal record or that require automatic eviction any time a
houschold member engages in criminal activity in violation of their lease. Instead, in most cases,
PHAs and owners have discretion to decide whether or not to deny admission to an applicant
with certain types of criminal history, or terminate assistance or evict a household if a fenant,
household member, or guest engages in certain drug-related or certain other criminal activity on
or off the premises (m the case of public housing) or on or near the premises (in the case of
Section 8 programs)

In deciding whether to exercise therr discretion to admit or retain an individual or household that
has engaged in criminal activity, PHAs and owners may consider all of the circumstances
relevant to the particular admission or eviction decision, including but not limited to: the
seriousness of the offending action; the effect that eviction of the entire household wouid have

Voucher Programs, HUD PIH Notice 2013-15 (HA), 8 (June 10, 2613), available af htip:/1.usa.gov/1afx3VY.

* Burean of Justice Statistics, U.S. Dep’t of Justice, Survey of State Criminal History Information Systems, 2012, 3 (Jan. 2014),
available at httpa:/fwww .ncirs.gov/pdffiles] /bjs/grants/244563 pdf,

BUD regulations outiine the limited mstances where denial of admission or termination of assistance is required i the public

housing, Housing Chelce Voucher and Section 8 multifamily programs. See 24 CFR Part 5, subpart I; Part 560, subpart B; Part 966,
subpart A; Part 982, subpart L.



on family members not involved in the criminal activity; and the extent to which the leaseholder
has taken all reasonable steps to prevent or mitigate the criminal activity. Additionally, when
specifically considering whether to deny admission or {erminate assistance or tenancy for illegal
drug use by a household member who is no longer engaged in such activity, a PHA or owner
may consider whether the household member is participating in or has successfully completed a
drug rehabilitation program, or has otherwise been rehabilitated successfully.®

4, An Arrest is Not Evidence of Criminal Activity that Can Support ap Adverse

Admission, Termination, or Eviction Decision

Subject to limitations imposed by the Fair Housing Act and other civil rights requirements,’
PHAs and owners generally retain broad discretion in setting admission, termination of
assistance, and eviction policies for their programs and properties. Even so, such policies must
ensure that adverse housing decisions based upon criminal activity are supported by sufficient
evidence that the individual engaged in such activity. Specifically, before a PHA or owner
denies admission to, terminates the assistance of, or evicts an individual or household on the
basis of crimmal activity by a household member or guest, the PHA or owner nust determine
that the relevant individual engaged in such activity.

HUD has reviewed relevant case law and determined that the fact that an individual was arrested
1s not evidence that he or she has engaged in criminal activity. Accordingly, the fact that there
has been an arrest for a crime is not a basis for the requisite determination that the relevant
individual engaged in criminal activity warranting denial of admission, termination of assistance,
or eviction.

An arrest shows nothing more than that someone probably suspected the person apprehended of
an offense. In many cases, arrests do not result in criminal charges, and even where they do,
such charges can be and often are dismissed or the person is not convicted of the crime alleged.
In fact, in the 75 largest counties in the country, approximately one-third of felony arrests did not
result in conviction, with about one-quarter of all cases ending in dismissal.’

Moreover, arrest records are often inaccurate or incomplete (e.g., by failing to indicate whether
the individual was prosecuted, convicted, or acquitted), such that reliance on arrests not resulting
1n convictton as the basis for denying applicants or terminating the assistance or tenancy of a
household or household member may result in unwarranted denials of admission to or eviction
from federally subsidized housing.”

6 See 24 CFR 5.852, 960.203(d), 966.4(1)(5)vii}, 982.310(h} {describing PHA and owner discretion in screening and evictions actions
related to criminal activity).

See 24 CFR 5.852(¢) (“admission and eviction decislons must be consistent with fair housing and equal opportunity provisions of
é24 CFR 5.10577; see also 24 CEFR 960.202{c)(3), 966.6(D(vil}(F), 982.310(h)(4}, 982.552(cH 2} V).

Brian A. Reaves, Bureau of Justice Statistics, 1.8, Dep’t of Justice, Felony Defendants in Large Urban Counties, 2009, at 22, Table
21 (2013}, hap/Awww bis.gov/content/nub/pdfffdluc0s ndf,

See, e.g., U.S. Dep’t of Justice, The Atiorney General 's Report on Criminal History Backgraund Checks at 3, 17 (June 2066},
http://www justice. goviolp/ag_bpchecks report.pdf {reporting that the FBI's Interstate Identification Index system, which is the
national system designed fo provide automated criminal history record information and “the most comprehensive single source of
eriminal history information in the Unifted States,” is “still missing final disposition information for approximately 50 percent of its
records’™),



With respect to the Section & tenant-based and moderate rehabilitation programs, HUD
regulations specifically provide that termination of assistance for criminal activity must be based
on a “preponderance of the evidence™ that the tenant, or other household member, or guest
engaged in such activity. For public housing as well, applicants or tenants may not be denied
admission or evicted based on mere suspicion that they, a household member, or guest has
engaged in criminal activity. Where PHASs or owners seek eviction, they should be prepared to
persuade a court that the eviction 1s justified based on sufficient evidence of criminal activity in
violation of the lease.

For these reasons, a PHA or owner may not base a determination that an applicant or household
engaged in criminal activity warranting denial of admission, termination of assistance, or
eviction on a record of arrest(s).

Although a record of arrest(s) may not be used to deny a houvsing opportumity, PHAs and owners
may make an adverse housing decision based on the conduct underlying an arrest if the conduct
indicates that the individual is not suitable for tenancy and the PHA or owner has sufficient
evidence other than the fact of arrest that the individual engaged in the conduct. The conduct,
not the arrest, is what is relevant for admissions and tenancy decisions.

An arrest record can trigger an inquiry into whether there is sufficient evidence for a PHA or
owner to determine that a person engaged in disqualifying criminal activity, but is not itself
evidence on which to base a determination. PHASs and owners can utilize other evidence, such as
police reports detailing the circumstances of the arrest, witness statements, and other relevant
documentation to assist them in making a determination that disgualifying conduct occurred.
Reliable evidence of a conviction for criminal conduct that would disqualify an individual for
tenancy may also be the basis for determining that the disqualifying conduct in fact occurred.

£, Protecting the Due Process Righits of Applicants and Tenants

Federal law requires that PHAs provide public housing, project-based Section 8, and Section 8
HCYV applicants with notification and the opportunity to dispute the accuracy and relevance of a
criminal record before admission or assistance is denied on the basis of such record. Public
housing and Section 8 applicants also must be afforded the right to request an informal hearing
or review affer an application for housing assistance is denied.

As with admisstons decisions, federal law requires that PHAs provide public housing, project-
based Section 8, and Section 8 HCV tenants with notice and the opportunity to dispute the
accuracy and reievance of a criminal record before they evict or terminate the tenant’s assistance
on the basis of such record. Moreover, PHAs and owners may only terminate the tenancy or
assistance of a public housing or project-based Section 8 tenant through either a judicial action in
state or local court, or, in the case of a Section 8 HCV participant, through an administrative
grievance hearing before an impartial hearing officer appointed by the PHA. In either case, the
tenant must be afforded the basic elements of due process, including the right to be represented
by counsel, to question witnesses, and to refute any evidence presented by the PHA or owner.



6. Civil Rights Reguirements and Consistent Application of Procedures and Standards

PHAs and owners must ensure that any screening, eviction, or termination of assistance policies
and procedures comply with all applicable civil rights requirements contained in in the Fair
Housing Act, Title VI of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act, and
Titles I and IIf of the Americans with Disabilities Act of 1990, and the other equal opportunity
provisions listed in 24 CFR 5.105. To that end, a PHA or owner should institute protocols that
assure that its procedures and standards are consistently applied and that decisions are made
based on accurate information. Inconsistent application of standards or decisions based on
partial or inaccurate information may result in liability under federal civil rights laws. See, e.g.,
Allen v. Muriello, 217 F. 3rd 517 (7th Cir. 2000) (aliegation that African American applicant for
federal housing assistance was given less opportunity to contest erroneous record of criminal
activity than two similarly sitnated white applicants established a prima facie case of
discrimination under the Fair Housing Act).

7. Best Practices and Peer Examples

PHAs and owners are encouraged to adopt admissions and continuing occupancy policies based
on the best practices highlighted below to guard against unwarranied denial of assistance,
termination from program participation, or eviction from federally assisted housing. These best
practices incorporate clear standards for using information about criminal history in an admission
or continuing participation decision. PHAs and owners are also encouraged to read the Shriver
Report entitled “When Discretion Means Denial: A National Perspective on Criminal Records
Barriers to Federally Subsidized Housing.”

Examples of PHA Best Practices on the Use of Criminal Records

Al Many PHAs have adopted written admission policies that limit their criminal record
screening to assessments of conviction records.

Examples of PHA Best Practices on Screening for Criminal Activity

Al Some PHAs allow public housing and Housing Choice Voucher applicants to address and
present mitigating circumstances regarding criminal backgrounds prior to admission decisions.
In some cases, doing so has produced cost savings due to fewer decision appeals.

B. Some PHAs have adopted lookback periods that limit what criminal conduct is
considered during the screening process based on when the conduct occurred and/or the type of
conduct. For example, when screening HCV applicants, one PHA has adopted a twelve-month
fookback period for drug-related criminal activity and a twenty-four month lookback period for
violent and other cniminal activity that threatens the health, safety, or right to peaceful enjoyment
of the premises by other residents.

C. Some PHAs have adopted admission policies that enumerate the specific factors that will
be considered when the PHA evaluates an individual’s criminal record, including:
a. Whether the applicant’s offense bears a relationship to the safety and security of



other residents;

b. The level of violence, if any, of the offense for which the applicant was convicted;

c. Length of time since the conviction;

d. The number of convictions that appear on the applicant’s criminal history;

e. If the applicant is now in recovery for an addiction, whether the applicant was
under the influence of alcohol or illegal drugs at the time of the offense; and

f Any rehabilitation efforts that the applicant has undertaken since the time of
conviction.

D. Some PHAs have implemented pilot programs that allow formerly incarcerated persons

who have been released from prison within the past two or three years to be added to an existing
voucher of a family member if all involved agree to participate and the formerly incarcerated
individual agrees to six months to one year of supportive services with nonprofit pariners.

E. One PHA has hired an offender reentry housing specialist who collaborates with
formerly incarcerated individual’s parole officer, landlord, and treatment provider to ensure

successful reentry into the community.

Example of PHA Best Practices on Evicting and Terminating Assistance for Criminal Activity

Al Some PHAs have adopted policies that list the circumstances that will be considered prior
to a termination of the lease on the basis of criminal activity, including:
a. The seriousness of the offending action, especially with respect to how it would
affect other residents;
b. The extent of participation or culpability of the leaseholder, or other househoid

members, in the offending action, including whether the culpable member is a
minor, a person with disabilities, or a victim of domestic violence, dating
violence, sexual assault, or stalking;

c. The effects that the eviction will have on other family members who were not
involved in the action or failure to act;

d. The effect on the community of the termination, or of the PHA s failure to
terminate the tenancy;

e. The effect of the PHA s deciston on the integrity of the public housing program;

f. The demand for housing by eligible families who will adhere to lease
responsibilities; '

g. The extent to which the leaseholder has shown personal responsibility and
whether they have taken all reasonable steps to prevent or mitigate the offending
action; and

h. The length of time since the violation occurred, the family’s recent history, and

the likekihood of favorable conduct in the future.

8. Paperwork Reduction Act

The information coliection requirements contained in this Notice were approved by the Office of
Management and Budget (OMB) in accordance with the Paperwork Reduction Act of 1995 {44
U.S.C 3501-3520). Compliance and Enforcement are covered by OMB controls numbers 2502-



0205, 2577-0232, 2577-0220, 2577-0230, and 2577 - 0169, An agency may not conduct or
sponsor, and a person is not required to respond to, a collection of information unless the
collection displays a valid control number.

9, Contact Information

If you have questions regarding this Notice, please contact your local HUD Ficld Office.

fsf
Lourdes Castro Ramirez
Principal Deputy Assistant Secretary for
Public and Indian Housing

/s/

Edward Goig{;lg
Principal Deputy Assistant Secretary for
Housing
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MEMORANDUM FOR: All Multifamily Regional Center Directors
All Multifamily Hub Directors
All Multifamily Program Center Directors

All Contract Administrators
——
FROM: jamin T. eté 7 Deputy Asgd Secretary for Multifamily

Housing Programs, HT

SUBJECT: Occupancy Protections for HUD-Assisted Households in Properties
with Low-Income Housing Tax Credits

This memorandum provides guidance on tenancy protections for households when owners
participate in both a HUD-assisted program (e.g., Project-Based Section 8, Section 236, Section
202) and Low-Income Housing Tax Credits (LIHTCs). This communication expands upon
guidance currently published in regulations, HUD Handbook 4350.3, REV-1, Occupancy
Requirements of Subsidized Multifamily Housing Programs, and the lease agreement signed by the
owner and tenant.

This clarifying guidance is provided in response to reports that some owners may be
attempting to terminate the tenancy of current HUD-assisted tenants (usually project-based Section
8) who do not meet LIHTC eligibility guidelines. For example, this may be the result of the HUD-
assisted tenant having income in excess of the LIHTC eligibility level. An owner may only
terminate tenancy in limited circumstances as prescribed by HUD regulations and by the lease, and
must follow HUD and state/local procedures. Terminations for reasons other than those permitted
by HUD are prohibited. The lease agreement details the grounds for termination of tenancy, which
do not include failure to meet LIHTC requirements, including LIHTC-specific income and student
eligibility rules.

This restriction also covers any proposed termination for criminal activity, which generally
is limited to specified activity during the term of the lease or where an owner discovers there was
fraud in the application process. Owners may conduct criminal background checks on existing
tenants at recertification for lease enforcement or eviction, if permitted by house rules or any legally
adopted changes to them, pursuant to HUD Handbook 4350.3, Ch. 8. However, if this practice
constitutes a change to the existing house rules, owners must first notify tenants who have
completed their initial lease terms, 30 days prior to implementation, of the modifications to the
house rules. Notification is accomplished by forwarding a copy of the revised house rules to
existing tenants. For those tenants who have not yet completed their initial lease terms, the owner
must provide 60 days notice, prior to the end of their lease terms, of the change in the house rules.

Should an assisted household become over-income and no longer eligible to receive a HUD

subsidy, i.e., the owner determines through the annual or an interim recertification that the tenant
now has the ability to pay the full contract rent or market rent, the owner will terminate the

www.hud.gov espanol.hud.gov



assistance to the tenant. However, in accordance with the lease agreement, the tenant retains all
other rights under the lease, including the right to occupy the unit.

In many cases, owners of LIHTC properties have offered incentives to HUD-eligible
households who become over-income for LIHTC or do not meet another LIHTC requirement, to
move voluntarily. Owners may do so as long as the incentives are not paid from Section 8 or FHA
project funds. In such cases, owners should first inform tenants in writing that they have the option
of remaining in occupancy as HUD-assisted tenants under the terms of their lease, in order to ensure
that the choice of moving with incentives is truly voluntary.

If you have any questions regarding this memorandum, please contact Kate Brennan at
Catherine.M.Brennan@hud.gov.
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